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 1.  TIME:  9:00   CASE#: MSC13-01507 
CASE NAME: FOWLER VS JOHN MUIR MEDICAL 
HEARING ON MOTION TO SET ASIDE DISMISSAL WITHOUT PREJUDICE 
FILED BY BRETT J. FOWLER 
* TENTATIVE RULING: * 
 
The Motion is denied as it is deficient in several respects:  Plaintiff has provided no legal 
authority that would require the Court to grant the relief he seeks.  He has not served the 
defendant with the motion.  Almost 3 years have passed since the Dismissal was filed and the 
request is untimely, and it would appear that the statute of limitations has long since run on the 
underlying medical malpractice case. 
 

  

 2.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BARTLETT 
FILED BY CITIBANK, N.A., CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
 Defendants’ request for judicial notice is granted.  Defendants’ attorneys of record, 
the Aldridge Pite firm, are sanctioned $ 250.00 for failing to tab the exhibits to the request; 
the Court’s legal research attorneys have been compelled to perform this clerical task on 
defendants’ behalf.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).)  The sanctions shall be 
paid to the court clerk on or before September 1, 2016. 
 
 Defendants’ demurrer is sustained without leave to amend, as to the entire First 
Amended Complaint.  (Code Civ. Proc., § 389 and § 430.10, subd. (d).)  Defendants shall 
prepare a proposed judgment of dismissal, separate from any formal order on the demurrer, 
and shall submit that proposed judgment to plaintiff’s counsel for approval as to form.  This 
ruling disposes of all causes of action, as against all defendants. 
 
 At a further Case Management Conference on April 22, 2015, counsel for both sides 
acknowledged that Marci Patera would have to be joined as a party.  (See minute order dated 
4-22-15.)  At a further Case Management Conference almost a year later, on April 5, 2016, 
plaintiff’s counsel stated that he had not yet joined Ms. Patera because he had anticipated 
settling the case.  (See minute order dated 4-5-16.) 
 
 Despite these frank acknowledgments that Ms. Patera, plaintiff’s co-borrower and the 
former co-owner of the subject Alamo residence, is a necessary party, the First Amended 
Complaint does not name Ms. Patera as a party in the caption of the pleading’s face page.  
Nor is Ms. Patera identified as a party in the captions for any of the individual causes of action 
within the First Amended Complaint.  Further, the single sentence identifying Ms. Patera fails to 
state why she has not joined the action as a co-plaintiff.  (See, FAC, ¶ 6.)  Finally, there is no 
proof of service on file showing service of the First Amended Complaint on Ms. Patera, and the 
three-year deadline for service of process on all parties is rapidly approaching. 
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 Defendants have a legitimate concern that they could be exposed to a double recovery 
if Ms. Patera is not joined: plaintiff himself alleges that Ms. Patera has already sued defendants 
twice in federal court.  (See, FAC, ¶ 62 and ¶ 63.)  This concern supports finding that Ms. Patera 
is an indispensable party.  (Code Civ. Proc., § 389, subd. (b).) 
 
 In his cryptic opposition argument on this point, plaintiff inexplicably states as follows: 
“In fact, the Court has joined Marci Patera to the Complaint, rendering Defendants’ special 
demurrer moot.”  (Opposition, page 3, lines 15-16.)  The Court’s file does not reflect any such 
court-ordered joinder. 
 
 Plaintiff also states as follows: “Furthermore, PLAINTIFF intends to seek leave from the 
Court to file a Second Amended Complaint, which would provide further details regarding 
Ms. Patera’s connection to this action.”  (Opposition, page 3, lines 17-18.)  However, no motion 
for leave to amend has yet been filed. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY CITIBANK, N.A., CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to strike is moot, in light of the Court’s ruling on the companion 
demurrer. 
 
 Defendants’ request for judicial notice is granted.  Defendants’ attorneys of record failed 
to tab the exhibit to the request, but no additional sanctions are awarded for this rule violation.  
(See, Cal. Rules of Court, rule 3.1110, subd. (f).) 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL JR. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY JESSICA PLATT 
* TENTATIVE RULING: * 
 
Unopposed Motion is granted.  Defendant was ordered to provide verified full and complete 
answers to the form and special interrogatories, as well as the request for production of 
documents, with no objections, but has failed to do so. At the hearing on 2/10/16 plaintiff’s 
request for sanctions was reserved.  Because of defendant’s failure to provide “full and 
complete” answers, he is sanctioned the amount of $3,280.00, to be paid within 15 days from 
the date of this hearing. 
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 5.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL, JR. 
HEARING ON MOTION FOR PROTECTIVE ORDER RE DEPOSITION 
FILED BY JESSICA PLATT 
* TENTATIVE RULING: * 
 
Unopposed Motion is granted.  The deposition of plaintiff will not be resumed unless Defendant 
moves the Court that the deposition be resumed before a Referee and pays the fees of the  
Referee to be present at the deposition and make rulings.  Because of the defendant’s 
attorney’s conduct at the deposition, he is sanctioned in the amount of $1,500.00, to be paid 
within 15 days of the date of this hearing. 
 

  

 6.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL, JR. 
HEARING ON MOTION TO FURTHER RESPONSES TO DISCOVERY 
FILED BY JESSICA PLATT 
* TENTATIVE RULING: * 
 
Unopposed motion is granted.  See Line 4. 
 

  

 7.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL, JR. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JESSICA PLATT 
* TENTATIVE RULING: * 
 

 Plaintiff’s Motion for Summary Judgment is DENIED.  A plaintiff may move for summary 

judgment if she contends there is no defense to the action.  CCP § 437c (a).  The motion for 

summary shall be granted if all the papers submitted show there is no triable issue as to any 

material fact and that plaintiff is entitled to a judgment as a matter of law.  CCP § 437c (c). 

Plaintiff has the initial burden of establishing the nonexistence of a triable issue of 

material fact.  Aguilar v. Atlantic Richfield Co. (2005) 25 Cal. 4th 826, 845.  In moving for 

summary judgment, a plaintiff has met this initial burden if she has proved each element of the 

claims in her complaint.  See Aguilar, supra, 25 Cal.4th at 849.   

Where a plaintiff moves for summary judgment rather than for summary adjudication, the 
motion must be denied if a triable issue exists regarding a single material fact.  3 Weil & Brown, 
California Practice Guide:  Civil Procedure Before Trial (2016), § 10:28, p. 10-3.  Further, the 
court must evaluate whether plaintiff has met her burden regardless of whether defendant has 
submitted any opposition to the motion.  See Harman v. Mono General Hospital (1982) 131 
Cal.App.3d 607, 613. 

 
Here, plaintiff has failed to meet her initial burden regarding her claims for 

misrepresentation.  The sole representation identified in the Separate Statement is that plaintiff’s 
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“independent contractor status would allow her to compete with Israel at some venues while at 
the same time working with him at other venues.”  (See UMF 5.)  Plaintiff’s Separate Statement 
never directly states that this representation is untrue.  Nor does it literally appear to be so.  
Legally, plaintiff’s status as an independent contractor did allow her to compete with defendant 
even if, factually, defendant tried to prevent her from doing so.    

 
Further, awarding punitive damages on summary judgment is problematic because such 

an award is never compelled.   Brewer v. Second Baptist Church (1948) 32 Cal.2d 791, 801.  
Also, such an award ordinarily requires proof of the defendant’s wealth.  Adams v. Murakami 
(1991) 54 Cal.3d 105, 108.  Plaintiff has submitted no such proof here.   
 

  

 8.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY APRYL D. HENDON 
* TENTATIVE RULING: * 
 
Hearing continued to August 24, 2016, 9:00 a.m. by the court. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-01631 
CASE NAME: SCHLIM VS U.S. BANK N.A. 
HEARING ON MOTION FOR SUMMARY JUDGMENT (CROSS-MOTION) FILED BY 
JOHNMICHAEL G SCHLIM 
* TENTATIVE RULING: * 
 
Before the Court is a Cross Motion for Summary Judgment (“Cross-MSJ”) filed by Plaintiff John 
Michael G. Schlim (“Schlim” or Plaintiff”).The Cross-MSJ is opposed by Defendant U.S. Bank 
National Association (“U.S. Bank” or “Defendant”). Plaintiff has moved for summary judgment on 
his sole cause of action for breach of contract. For the following reasons, the Cross-MSJ is 
denied. 

Request for Judicial Notice 

U.S. Bank Requests Judicial Notice of several County Recorder documents as well as pleadings 
from the United States Bankruptcy Court for the Northern District of California in re: JohnMichael 
Gerard Schlim Debtor Case No. 2012-47894. This Request is also unopposed. The Request for 
Judicial Notice (“Def. RJN”) is granted. Evidence Code §§ 452, 453. 

Defendant’s Objections to Evidence 

Defendant makes several objections to the Declaration of JohnMichael G. Schlim as well as 
evidence submitted by Plaintiff in his Opposition to Defendant’s MSJ. The Court rules on only 
those objections to evidence that were material in the disposition of the MSJ. See CCP § 
437c(q). 

All the Defendant’s relevance objections are overruled. 
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Objection No. 1 is sustained. (Hearsay). 

Objection No. 2 is sustained. (Opinion by declarant). 

Objection No. 3 is sustained. (Hearsay). 

Objection No. 4 is sustained. (Opinion by declarant). 

Objection Nos. 7 through 9 are sustained. (Hearsay). 

Objection No. 10 is sustained. (Opinion by declarant). 

Objection No. 12 is sustained. (Opinion by declarant). 

Objection No. 22 is overruled. 

Objection No. 23 is overruled. 

Cross Motion for Summary Judgment 

The Court notes at the outset that “Plaintiff’s Responce [sic] to U.S. Bank’s Opposition to 
Plaintiff’s Motion for Summary Judgment” is in violation of Rule of Court 3.1113(d): “No reply or 
closing memorandum may exceed 10 pages.” CRC 31113(d). Notwithstanding its procedural 
impropriety, the Court has considered Plaintiff’s entire reply in reaching its decision. 

Facts 

Plaintiff filed a Complaint for breach of contract on September 8, 2015. In his form complaint, 
Plaintiff states that “[o]n or about December 13, 2012, Defendant began reporting $59,400.00 of 
additional principle in breach of the reaffirmation agreement on October 16, 2012. On or about 
May 1, 2015, Defendant adjusted the interest rate to 3% in breach of the agreement reached on 
October 16, 2012.” Complaint at ¶ BC-2. Plaintiff further alleges that “Defendant added $59,400 
of principle balance to Plaintiff’s loan balance and has raised the interest rate charged by 
Defendant in violation of the Reaffirmation agreement entered into by the parties on or about 
October 16, 2012. Additional interest paid/anticipated paid is 199,943.52. Total damages 
($259,343.52= 59,400+199, 943.52).” Complaint at ¶ BC-4. Exhibit A to the Complaint is a 
Reaffirmation Agreement filed with United States Bankruptcy Court for the Northern District of 
California.  

The parties do not dispute that they entered into a written Home Affordable Modification (HAMP) 
Agreement (“Loan Modification Agreement”). U.S. Bank’s Separate Statement of Undisputed 
Material Facts in Support of Motion for Summary Judgment (“MSJ UMF”) 4. U.S. Bank is the 
current payee of a Promissory Note dated March 14, 2008, in the original principle amount of 
$360,000. MSJ UMF 1. The Loan is secured by a Deed of Trust on real property located at 725 
Blake Court, Discovery Bay, California 94505. MSJ UMF 2. Plaintiff JohnMichael G. Schlim is 
the borrower under the Note and Deed of Trust. MSJ UMF 3. The Parties do not dispute that the 
Loan Modification Agreement created the “New Principal Balance” in the amount of 
$363,792.66. Separate Statement of Undisputed Material Facts in Support of Plaintiff’s Cross 
Motion for Summary Judgment (“Cross-MSJ UMF”) 1. The Loan Modification Agreement states 
that the New Principal Balance consists of $59,400 of non-interest bearing “Deferred Principal 
Balance,” and a $304,392.66 interest-bearing amount called “Interest Bearing Principal 
Balance.” MSJ UMF 7. It is undisputed that the Loan Modification Agreement states that Plaintiff 
will not pay interest on or make monthly payments on the Deferred Principal Balance. MSJ UMF 
8. Although the parties appear to dispute the terms regarding the Deferred Principal Balance, it 
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is undisputed that the controlling section of the Loan Modification Agreement reads “I agree to 
pay in full the Deferred Principle Balance and any other amounts still owed under the Loan 
Documents by the earliest of (i) the date I sell or transfer an interest in the property, (ii) the date 
I pay the entire Interest Bearing Principle Balance, or (iii) the new Maturity Date.” MSJ UMF 9. 
The parties do not dispute that the Loan Modification Agreement provides for a step-rate of 
interest starting at 2% for years one through five, then increasing to 3% during year six, 4% 
during year seven, 5% during year eight, and 5.125% during year nine through forty. Cross-MSJ 
UMF 2.  

The parties do dispute whether they entered into the Reaffirmation Agreement under the terms 
alleged by Plaintiff. It is undisputed that U.S. Bank sent Plaintiff a letter enclosing documents 
entitled “Reaffirmation Agreement Cover Sheet” and a multi-page document labeled “B240A 
(Form B240A (12/09)” (the “Reaffirmation Agreement”) that Plaintiff received after October 2, 
2012. MSJ UMF 10. The letter included with the Reaffirmation Agreement and Cover Sheet 
asked Plaintiff to “sign this agreement, send the original for filing, and send a file-stamped copy 
to” U.S. Bank. MSJ UMF 11. The Reaffirmation Agreement was already signed by U.S. Bank 
when Plaintiff received it. MSJ UMF 12. Items I.2 through I.6 of the Reaffirmation Agreement 
were filled in when Plaintiff received the document. MSJ UMF 13. Plaintiff filled in the 
handwritten portions of the Reaffirmation Agreement, Item I.7, titled “Detail the changes made 
by this Reaffirmation Agreement to the most recent credit terms on the reaffirmed debt and any 
related agreement,” which was not filled in when Plaintiff received the document. MSJ UMF 14. 

Although the parties dispute whether U.S. Bank told Plaintiff that it “disputed or undisputed” the 
numbers provided by Plaintiff in Item I.7 (MSJ UMF 19), it is undisputed that no one from U.S. 
Bank signed the Reaffirmation Agreement after Plaintiff made the additions. MSJ UMF 21. 
There is no dispute that no one from U.S. Bank appeared at any hearing in bankruptcy court 
regarding the Reaffirmation Agreement. Cross-MSJ UMF 13; see also Plaintiff’s Request for 
Judicial Notice in Opposition to U.S. Bank’s Motion for Summary Judgment (“RJN”) Ex. 1 at 5. 

It is undisputed that Plaintiff knew at the time he signed the Reaffirmation Agreement that his 
Loan Modification terms were still in effect. MSJ UMF 29. It is also undisputed that the deferred 
principle balance of $59,400 and the difference in the step-up interest rate called for in the Loan 
Modification Agreement and an interest rate of 2% fixed for the life of the Loan (approximately 
$199,000) are both material amounts. MSJ UMF 30, 31. The bankruptcy court neither approved 
nor disapproved the Reaffirmation Agreement, as it is “enforceable without [the bankruptcy 
court] approving it.” RJN Ex. 2 at 4. 

Analysis 

“The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” Cal. Code Civ. Proc. § 437c(c). 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the Cross-MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(1) provides, in relevant part: 
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A plaintiff or cross-complainant has met his or her burden of showing that there is 
no defense to a cause of action if that party has proved each element of the 
cause of action entitling the party to judgment on that cause of action. Once the 
plaintiff or cross-complainant has met that burden, the burden shifts to the 
defendant or cross-defendant to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto. The defendant or 
cross-defendant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists as to 
that cause of action or a defense thereto. 

In order to prevail on his claim for breach of contract, Plaintiff must prove: (1) that he and U.S. 
Bank entered into a contract; (2) that he did all, or substantially all, of the significant things that 
the contract required him to do; (3) that U.S. Bank failed to do something that the contract 
required it to do; and (4) that he was harmed by that failure. CACI 303 (Breach of Contract). 
Here, U.S. Bank disputes that it and Plaintiff entered into a contract. So, in order to prove the 
first element of his claim for breach of contract, Plaintiff must prove: (1) that the contract terms 
were clear enough that the parties could understand what each was required to do; (2) that the 
parties agreed to give each other something of value; and (3) that the parties agreed to the 
terms of the contract. CACI 302 (Contract Formation). 

Plaintiff has failed to meet his burden that he is entitled to summary judgment with respect to his 
claim for breach of contract. Instead, the undisputed facts demonstrate that no contract was 
formed. 

 Contract Formation: Offer and Acceptance 

Mutual assent or consent is necessary to the formation of a contract. Cal. Civ. Code §§ 1550, 
1565. Mutual consent is gathered from the reasonable meaning of the words and acts of the 
parties, and not from their unexpressed intentions or understanding. 1 Witkin Summary of Cal. 
Law. (10th ed. 2005) Contracts, § 116. The manifestation of mutual consent is usually 
accomplished through the medium of an offer communicated to the offeree and an acceptance 
communicated to the offeror. Id. at § 117; see also CACI 307. 

A qualified acceptance is a new proposal. Cal. Civ. Code § 1585. As a consequence, it is a 
counteroffer that constitutes a rejection of the original offer, with the result that the original offer 
cannot thereafter be accepted by the offeree. 1 Witkin Summary of Cal. Law. (10th ed. 2005) 
Contracts, § 185; see also Panagotacos v. Bank of America (1998) 60 Cal. App. 4th 851, 855-
56; see also Bartone v. Taylor-Benson-Jones Co. (1953) 119 Cal. App. 2d 79.  

Panagotacos and Bartone are both particular dispositive with regard to the offer/qualified 
acceptance issue. In Panagotacos, the appellate court upheld the trial court’s grant of summary 
judgment in a breach of contract case for the purchase of real property. 60 Cal. App. 4th at 853. 
The court held that whether the contract was enforceable was immaterial because appellants 
never accepted the offer. Id. at 855. Further, the appellants added an additional term in a 
response letter, constituting a counteroffer. Id. The court found that the sellers of the property 
never accepted the counteroffer. Id. at 856. Thus, the court held that the trial court properly 
found that there was not a binding contract between the parties. Id. 

In Bartone, the appellate court reversed a trial court where it had granted specific performance 
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to the purchasers of real property. 119 Cal. App. 2d at 80. The appellate court determined that 
an acceptance must be of the exact terms of the offer, Cal. Civ. Code § 1585, that the offer 
could be withdrawn at any time before acceptance, Cal. Civ. Code § 1586, that the terms 
included by the purchasers in the escrow instructions were different from those in the offer, 
constituting a counteroffer, and that the sellers never accepted the counteroffer and withdrew 
the offer before acceptance. Id. at 81. 

Plaintiff fails to distinguish Panagotacos and Bartone and instead relies on in re Marletter, a 
Bankruptcy Court decision from the Middle District of Florida. 236 B.R. 281 (M.D. Fla. 1999). 
Not only is Marletter not binding on this court, it is inapposite. There, the court concluded that 
the reaffirmation agreement was invalid and unenforceable because the debtor had not received 
a hearing pursuant to Bankruptcy Code § 524 subsections (c) and (d). Here, the Court 
understands it to be undisputed that the Bankruptcy Court for the Northern District of California 
held a hearing wherein it approved the Reaffirmation Agreement. Plaintiff appears to argue that 
Defendant is bound by the handwritten terms of the Reaffirmation Agreement because of U.S. 
Bank’s failure to attend the hearing on the Reaffirmation Agreement. This argument is 
unavailing. Plaintiff’s acceptance is no less qualified because of U.S. Bank’s failure to attend the 
hearing on the Reaffirmation Agreement.  

Plaintiff also argues that his completion of the Agreement as required by the instructions to 
debtor does not constitute a qualified response. He argues that he “accepted the offer without 
changing any of the terms of the offer.” Cross-MSJ at 6. This argument is not substantiated by 
the undisputed facts.  

The Parties do not dispute that the Loan Modification Agreement created the “New Principal 
Balance” in the amount of $363,792.66. Cross-MSJ UMF 1. The parties do not dispute that the 
Loan Modification Agreement provides for a step-rate of interest starting at 2% for years one 
through five, then increasing to 3% during year six, 4% during year seven, 5% during year eight, 
and 5.125% during year nine through forty. Cross-MSJ UMF 2. It is also undisputed that the 
Loan Modification Agreement states that the New Principal Balance consists of $59,400 of non-
interest bearing “Deferred Principal Balance,” and a $304,392.66 interest-bearing amount called 
“Interest Bearing Principal Balance.” MSJ UMF 7. 

It is undisputed that Plaintiff filled in the handwritten portions of the Reaffirmation Agreement, 
Item I.7, titled “Detail the changes made by this Reaffirmation Agreement to the most recent 
credit terms on the reaffirmed debt and any related agreement,” which was not filled in when 
Plaintiff received the document. MSJ UMF. 14. In the column “Terms After Reaffirmation,” 
Plaintiff wrote “Balance due (including fees and costs): $289,606.42; Annual Percentage Rate: 
2% Fixed; Monthly Payment: $1381.09.” Plaintiff’s Evidence in Opposition to U.S. Bank’s Motion 
for Summary Judgment, Ex. C at 5. It is undisputed that no one from U.S. Bank signed the 
Reaffirmation Agreement after Plaintiff made these additions. MSJ UMF 21. There is also no 
dispute that no one from U.S. Bank appeared at any hearing in bankruptcy court regarding the 
Reaffirmation Agreement. Cross-MSJ UMF 13; see also RJN Ex. 1 at 5. Finally, it is undisputed 
that the deferred principal balance of $59,400 and the difference in the step-up interest rate 
called for in the Loan Modification Agreement and an interest rate of 2% fixed for the life of the 
Loan (approximately $199,000) are both material amounts. MSJ UMF 30, 31. 

It is undisputed that the terms of the Reaffirmation Agreement materially differ from the terms of 
the Loan Modification Agreement. Plaintiff contends that these terms were submitted by the 
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Defendant, but that contention is not supported by the undisputed facts. Plaintiff’s contention 
that “[n]othing Plaintiff completed in the agreement including Part I.7. changed the terms of the 
Reaffirmation Agreement” is wholly circular: he appears to argue that his handwritten terms of 
the Reaffirmation Agreement do not change his handwritten terms of the Reaffirmation 
Agreement. Based on the undisputed facts, it is clear that U.S. Bank made an offer to reaffirm 
the debt under the terms of the Loan Modification agreement and Plaintiff responded to this offer 
with a counteroffer to reaffirm the debt under the handwritten terms of section I.7. Plaintiff has 
offered no evidence that U.S. Bank accepted this counteroffer. 

Instead, Plaintiff argues that Defendant accepted the terms of the Reaffirmation Agreement 
through performance. This, too, is belied by the undisputed facts. While it is true that 
performance of the conditions of a proposal, or the acceptance of the consideration offered with 
a proposal, is an acceptance of the proposal (Cal. Civ. Code § 1584), it appears undisputed to 
the Court that U.S. Bank is not performing under the purported loan terms of the Reaffirmation 
Agreement but instead is performing under the terms of the Loan Modification Agreement. 
Indeed, the basis for Plaintiff’s breach of contract claim is that “[o]n or about December 13, 
2012, Defendant began reporting $59,400.00 of additional principle in breach of the 
reaffirmation agreement on October 16, 2012. On or about May 1, 2015, Defendant adjusted the 
interest rate to 3% in breach of the agreement reached on October 16, 2012.” Complaint at ¶ 
BC-2. As a consequence, U.S. Bank has not rendered performance under the Reaffirmation 
Agreement.  

Although unclear, Plaintiff also appears to argue that there is a contract under the handwritten 
terms because the debt was reaffirmed and continues to appear on his credit report. This 
argument appears to be premised on a misunderstanding of section 524 of the bankruptcy code. 
Section 524 of the bankruptcy code enables the debtor in a Chapter 7 proceeding to reaffirm a 
prepetition debt that is otherwise dischargeable by agreeing to pay all or part of that debt. 11 
U.S.C. § 524(c). Reaffirmation effectively continues the debt obligation as though a bankruptcy 
petition had not been filed, even though the debt is otherwise dischargeable. March, et al., Cal. 
Prac. Guide Bankruptcy (The Rutter Group 2015) at § 22:1890. As a consequence, appearance 
of the debt on Plaintiff’s credit report is not dispositive of the validity of the Reaffirmation 
Agreement. As explained further, above, when Plaintiff handwrote terms into subsection I.7 he 
changed the terms of the offer from U.S. Bank. U.S. Bank never accepted this qualified 
acceptance. As a consequence, the Reaffirmation Agreement is not a valid contract between 
the parties. 

Finally, Plaintiff attempts to invoke two common law principles to create a binding Reaffirmation 
Agreement between the parties: the common law “Last Shot Rule” and the common law “Mirror 
Image Rule.” Both have been abolished by statute. Transwestern Pipeline Co. v. Monsanto Co. 
(1996) 46 Cal. App. 4th 502, 513 fn. 1 (section 2-207 of the Uniform Commercial Code intended 
to abolish the common law “last shot rule”); Steiner v. Mobil Oil Corp. (1977) 20 Cal. 3d 90, 99 
(section 2207 of the Uniform Commercial Code rejects the “mirror image” rule). Furthermore, 
Plaintiff’s reliance on the “mirror image rule” is misplaced in light of the undisputed fact that 
Plaintiff made handwritten additions to the Reaffirmation Agreement after he received it from 
Defendant. MSJ UMF 13, 14. 

Given that the Reaffirmation Agreement is not a valid contract between the parties, Plaintiff 
cannot state a claim for breach of contract. Plaintiff’s motion for summary judgment is denied. 
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10.  TIME:  9:00   CASE#: MSC15-01631 
CASE NAME: SCHLIM VS U.S. BANK N.A. 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY U.S. BANK 
NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment (“MSJ”) filed by U.S. Bank National 
Association (“U.S. Bank” or “Defendant”). The MSJ is opposed by Plaintiff JohnMichael G. 
Schlim (“Schlim” or “Plaintiff”). Defendant has moved for summary judgment against Plaintiff’s 
sole cause of action for breach of contract on the grounds that no contract was formed. For the 
reasons stated in Line No. 9, above, U.S. Bank’s motion for summary judgment is granted. 

Request for Judicial Notice 

U.S. Bank Requests Judicial Notice of several County Recorder documents as well as pleadings 
from the United States Bankruptcy Court for the Northern District of California in re: JohnMichael 
Gerard Schlim Debtor Case No. 2012-47894. This Request is identical to the Request made in 
connection with U.S. Bank’s Opposition to Plaintiff’s Cross Motion for Summary Judgment. This 
Request is also unopposed. The Request for Judicial Notice (“Def. RJN”) is granted. Evidence 
Code §§ 452, 453. 

Schlim Requests Judicial Notice of two transcripts from proceedings in the United States 
Bankruptcy Court for the Northern District of California in re: JohnMichael Gerard Schlim Debtor 
Case No. 2012-47894: one on November 28, 2012 and one on December 12, 2012. This 
Request is unopposed. The Request for Judicial Notice (“RJN”) is granted. Evidence Code §§ 
452, 453. 

Evidentiary Objections 

Defendant makes several objections to the Declaration of JohnMichael G. Schlim as well as 
evidence submitted by Plaintiff in his Opposition to Defendant’s MSJ. The Court rules on only 
those objections to evidence that were material in the disposition of the MSJ. See CCP § 
437c(q). 

All the Defendant’s relevance objections are overruled. 

Objection No. 1 is sustained. (Hearsay). 

Objection No. 2 is sustained. (Opinion by declarant). 

Objection No. 3 is sustained. (Hearsay). 

Objection No. 4 is sustained. (Opinion by declarant). 

Objection Nos. 7 through 9 are sustained. (Hearsay). 

Objection No. 10 is sustained. (Opinion by declarant). 

Objection No. 12 is sustained. (Opinion by declarant). 

Objection No. 22 is overruled. 

Objection No. 23 is overruled. 
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11.  TIME:  9:00   CASE#: MSC15-01631 
CASE NAME: SCHLIM VS U.S. BANK N.A. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if tentative rulings are not argued. 
 

  

12.  TIME:  9:00   CASE#: MSC15-01787 
CASE NAME: NIKANJAM VS. JOHNSON 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY ANTONIO J. BOLANOS 
* TENTATIVE RULING: * 
 
Dropped from calendar. 
 

  

13.  TIME:  9:00   CASE#: MSC15-01988 
CASE NAME: WOLFF VS. THOMPSON 
HEARING ON MOTION TO SET ASIDE SANCTIONS 
FILED BY DONALD WOLFF 
* TENTATIVE RULING: * 
 
Hearing continued to 11/16/16 at 9:00 a.m. by stipulation.  
 

  

14.  TIME:  9:00   CASE#: MSC15-01988 
CASE NAME: WOLFF VS. THOMPSON 
HEARING ON MOTION TO SET ASIDE DEFAULT & QUASH SERVICE OF SUMMONS 
FILED BY DAVID P. THOMPSON, et al. 
* TENTATIVE RULING: * 
 
Hearing continued to 11/16/16 at 9:00 a.m. by stipulation.  
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15.  TIME:  9:00   CASE#: MSC15-02315 
CASE NAME: THORNTON VS. CLARE 
HEARING ON MOTION FOR CONSOLIDATE W/C16-01000 
FILED BY GENA K. THORNTON 
* TENTATIVE RULING: * 
 
Hearing continued to August 24, 2016, 9:00 a.m. by the court. 

  

16.  TIME:  9:00   CASE#: MSC16-00135 
CASE NAME: CASTILLO-ANTONIO VS TAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CASTILLO-ANTONIO 
FILED BY KWONG CHING WONG, SIU PING F. WONG 
* TENTATIVE RULING: * 
 

The Demurrer to Plaintiff’s First Amended Complaint filed by Defendants Kwong C. 
Wong and Sui Ping F. Wong is sustained in part and overruled in part.  The Demurrer to the 
ADA Title III claims is sustained without leave to amend, as such claims are time-barred.   The 
Demurrer is overruled on all other grounds. 

  
 Statute of Limitations.  The Americans with Disabilities Act (“ADA”) Title III generally 
prohibits discrimination in public accommodations on the basis of disability.  (42 USCS § 
12182.)  Title III of the ADA does not contain an express statute of limitations.  In such cases, it 
is general practice that the court simply borrow the statute of limitations applicable to the most 
analogous state-law claim, so long as it is not inconsistent with federal law or policy to do so.  
(Goodman v. Lukens Steel Co. (1987) 482 U.S. 656, 660.) 
   
 Plaintiff argues that these Title III claims should be assessed under the three-year 
statute of limitation provided in Civil Code section 338, subdivision (a).  Section 338 provides a 
three-year limitations periods for any action upon a liability created by statute, other than a 
penalty or forfeiture.  While Title III liability itself is derived by statute, several other California 
statutes are more directly analogous to Title III claims.  These statutes include (1) The Unruh 
Civil Rights Act (Civ. Code 51, subd. (b)), which prohibits business establishments from 
discriminating on the basis of disability, and (2) the general personal injury statute (Code Civ. 
Proc. 335.1).  Both of these statutes are subject to a two-year statute of limitations period.  (See 
Gatto v. City of Sonoma (2002) 98 Cal.App.4th 744, 754-760 [decided under former Code Civ. 
Proc. § 340(3) when statute of limitations for personal injury actions was one year].) 
 
 This court finds that Plaintiff’s ADA Title III claims are subject to a two-year statute of 
limitations period.  Plaintiff’s injury occurred on October 13, 2013.  Plaintiff filed the original 
Complaint in this case more than two years later, on January 21, 2016.  Plaintiff fails to state 
facts sufficient to state a cause of action under the ADA Title III, as such claims are time-barred.  
(Code Civ. Proc. 431.10, subd. (e).) Thus, the demurrer to these claims is sustained without 
leave to amend. 
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 Res Judicata.  Defendants assert that Plaintiff’s claims are barred by res judicata.  
Defendants mention two prior federal court cases, referencing a “Request for Judicial Notice.”  
However, no such document has been filed in this case.  
 

Judicial notice may be taken of United States court records.  (Evid. Code § 452, subd. 
(e).)  The trial court shall take judicial notice of any matter specified in Section 452 if a party 
requests it and … (b) Furnishes the court with sufficient information to enable it to take judicial 
notice of the matter.”  (Evid. Code § 453, subd. (b).)  Further, “[a]ny request for judicial notice 
must be made in a separate document listing the specific items for which notice is requested 
and must comply with the rule 3.1306(c).”  (Cal. Rules of Court, Rule 3.1113, subd. (l).) 

 
Defendants have failed to provide the court with sufficient information to enable it to take 

judicial notice of the prior case information, and thus, decide any arguments of res judicata.  The 
demurrer is overruled on this ground.  

 
Failure to State Sufficient Facts.  Defendant’s assert that Plaintiff fails to state facts 

sufficient to constitute a cause of action because Plaintiff failed to plead that removal of specific 
barriers were “readily achievable,” or that alternative enter did not exist.  Plaintiff is not required 
to plead these additional facts to state a valid cause of action under Civil Code section 54.1 or 
54.3.  The Demurrer is overruled on this ground.  
 

  

17.  TIME:  9:00   CASE#: MSC16-00645 
CASE NAME: COLE VS. CARFAX 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by Court to a non-Law and Motion date with agreement of Counsel. 
An amended complaint was filed so the case is not yet at issue. 
 

  

18.  TIME:  9:00   CASE#: MSN13-1687 
CASE NAME: MATTER OF 3934 ROCKY POINT DRIVE 
HEARING ON DISTRIBUTION OF SURPLUS PROCEEDS OF TRUSTEE SALE 
FILED 11-04-13 RE 3934 ROCKY POINT DRIVE, ANTIOCH 
* TENTATIVE RULING: * 
 
No response to notifications to any claimant, the surplus proceeds shall escheat. 
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19.  TIME:  9:00   CASE#: MSN15-1931 
CASE NAME: VEIMAU VS. WRIGHT 
SPECIAL SET HEARING ON: MOTION TO SEAL AND DESTROY RECORDS 
SET BY TYLER WRIGHT 
* TENTATIVE RULING: * 
 
Granted. The Restraining Order expired by its terms on 7/6/16. 
 

  

20.  TIME:  9:00   CASE#: MSN16-0737 
CASE NAME: EXIDE TECHNOLOGIES VS. CA DEPT 
HEARING ON OSC RE: WHY WRIT OF MANDATE SHOULD NOT ISSUE 
SET BY EXIDE TECHNOLOGIES 
* TENTATIVE RULING: * 
 
The hearing is continued at the parties’ request to August 31, 2016, at 9:00 a.m., 
in Department 9. 
 

  

21.  TIME:  9:01   CASE#: MSC15-01686 
CASE NAME: SALVADOR VS SALVADOR 
SPECIAL SET HEARING ON: COURT CONFIRMATION & OVERBID HEARING FOR 
SALE OF PROPERTY  /  SET BY KEVIN SINGER, COURT REFEREE 
* TENTATIVE RULING: * 
 
Will be heard at 11:00 AM. 
 

  

22.  TIME: 10:00   CASE#: MSC14-00227 
CASE NAME: MCNELLY VS. MERLE D. HALL COMPANY 
SPECIAL SET HEARING ON: WHETHER MAJORITY OF LP'S APPROVED MERGER 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Appearance requested.  It appears to the Court that ruling on this matter is premature --  
Plaintiff’s counsel, at least, states that there are facts to which no stipulation has been reached. 
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23.  TIME: 10:00   CASE#: MSC14-00227 
CASE NAME: MCNELLY VS. MERLE D. HALL COMPANY 
SPECIAL SET HEARING ON: ATTY KRAEBER'S MOTION FOR LEAVE TO FILE 
CROSS-COMPLAINT  /  SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
The Motion is denied.  Declaratory relief is not a compulsory claim; therefore, CCP 428.50 
applies and granting or denying the filing of a cross-complaint is discretionary.  Defendant’s 
motion is not supported by a declaration explaining the reason for the long delay in requesting 
leave to file the cross-complaint.  The case is set for trial and discovery has closed. 
 

ADD-ON 

24.  TIME:  9:02   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL, JR. 
HEARING ON MOTION FOR PROTECTIVE ORDER & FOR SANCTIONS 
FILED BY JESSICA PLATT 
* TENTATIVE RULING: * 
 
See Line 5. 
 
 

 

 


